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oFst W AAT D717} 75% 714 HolA]

7| Hgto| g5l B 224 Holn AREZA 37H A Elo] g gt Azt
e Aoz Yehton 201549 12€129¢] Ag B3 et B3 22d gl A3 By
£ 19571 =717t ohe] 7| s HstE Aol 5545t A7} ¥E7EE 20064 o] & 3| AT} ot
H1FQ 224 2|A3 297

54, Az i 5 o] LAZIA 7= W 2] 1s} uhR|of| L
S ud 9l St g oF&3to] mhep T bAQl 2]
YA 7H] 71%F Ho| 2|&d Aoy Ayt

rr

of 81 9 200 M= FH 497 A9 570
A23E +EE HoF1 9], 20164
Fo Y7ol =2 ElAaart g

Economic Risk
©

Asset bubble in a major economy(Z=RQ=2| XfAt HE)

Deflation in a major economy(F2=2] C|Z2{[0|M)

Failure of a major financial mechanism or instituton(F2 2& &X| Ee= 7|29 21))
Failure/shortfall of critical infrastructure(8iA] Q12 AlTl/2E)

Fiscal crisis in key economies(Z2= - 7()

High structural unemployment or underemployment(&2 X2 XMAIY L= SN 1TR)
llicit rade(Z=Z{H %, EM|, QIAITHOY S2f BX712H)

Severe energy price shock(OLEX] 7H4 43)

Unmanageable inflation(EX17| (22 S7M45)

Environmental Risk
®)

Extreme weather event(Z4, EIE S92 2HH 7= At

Failure of climate—change mitigation and adaptation(7 |StH3} 2t5) 2l M= Almf)
Maijor biodiversity loss and ecosystem collapse(Z=2. MEfA 22| 2
Major natural catastrophes(X|Z, X|ZIGHY, StAEEH S CHS XIAXHGH)
Man—made environmental catastrophes(2R &, HAls 2 S AtZholl oI5t EHAxHsH)

Geopoalitical Risk
(5)

Failure of national governance(RI, MX|™ Wit 5 271 EX| Alnf)
Interstate conflict with regional consequences(=77F 24 31 Zt5)
Large—scale terrorist attacks(CHE. H|2)

State collapse or crisis(=27} 21| L= 2|7))

Weapons of mass destruction(EH%ME“é,*—‘?J o] 7HE 2l 28)

Societal Risk
©)

Failure of urban planning(==A |12 AlTH)

Food crisis(A12F| 7 )

Large—scale involuntary migration(CH+2 HIXHFLE 0|=F)

Profound social instabilty(CHEE ALZl2%, AR S Al2tet AlelX 201
Rapid and massive spread of infectious diseases(ZIH Sy SHAh)
Water crisis(g4=2] Z&/UX 24 59| =Xt 2{7)

Technological Risk
@

Adverse consequences of technological advances(7 &2 &2o] £XI2)

Breakdown of critical information infrastructure and networks(HEQImZzt 2 HEQ|T E1))
Large—scale cyber attacks(CHE AHO|H Z2)

Massive incident of data fraud/theft(Ct4=2] HI0|Ef AL7|/EE)

% ZEX : Global Risks Report 2016, WEF
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go] b 2 gaaz AFE AL ool 4 Survey) S AAlstol FF 10497 AAQEC]
< 9 ot Aol H AALES shed 9L ud 5
ot ZF=d g A3 5748 AAety I At

ZF2Y 23 RaAE Perception & AqWR H A gty Ark@E2 F1).
Survey9]oll & WEF7} 19798 2€] 14071 7 B o A/ESHTE, oA 7t 43

ARJNES ez EOS(Executive Opinion s EE 512h?, F7H5A] A, 24 HE

financial fail

T3, LATESHO| £2 2|AT 1~5 T3 2, oZ3o| 2 2lA3 1~59
%ZX : Global Risks Report 2016, WEF &% : Global Risks Report 2016, WEF

H 2 ZHQIS0| Yzsk=s 2|lA3

ELOAOKI77H=) £5 ¥ SotZ2|7H17H=3) ALSt2t ol otLa|7H337H=E)

ofluix| 7t A3 71% Al = BATIE 71% el = 2ATNE 88%

At g 59% ox| 7t 43 71% HUX| 7t &3 70%

Afo|HE A 1% THE 2171 7% =7t SX| A 55%

THE 217 41% EH 34 4% Al olmat Mnj/2% 45%

Xfixtst, A 35% Xpoh Hig, 2717274 43% e 2171 39%
2{Alo} & ZUOAIOK77H=E) FEEVH=) SE0lH=)

X 27| 100% XA 217 67% 27} Ex| A 91%

SEX7L o2 27E 86% AR = 2AMDE 64% olx] 7+ &3 82%

MYl = 2T 71% o ZEYR|7IHe 81 62% MYl = EATDE 64%

It 2 71% HUx| 7+ &3 56% INCIES = sips 59%

2 SEHR/7 e 21 57% Xt HIE 51% e 27 45%

%=X : Global Risks Report 2016, WEF

2) Erergy Price Shock : 20102 E] 20143 6&7IX|l= ERHIER 7I& S 110US/HHZ0 7Hel7t ERISL, 0|F 2015 8EiKl=
45~~60US/HIIRE 22 SAIGIRUS. 201513 S5l St GCCE710l|l M= US300BI.C| aE44l0| SMEl Zio2 FH6tm Qo A
ot EtHEE 2Ifg o2 UPX Q2. Ryslad Energy(:=29|0] Z14Elit)= Non—OPECQ| 20158 AH=X|EE 2014 Cib| oF
U$200BIL0| ZASMS Zdo=z =T SHex. Royal Dulch Shell& U$15BILZA). IMFO|| O|5HE 2020 7kX| G4z ZIA0| ofah AAXt

=TT =
7h rEIRiSio) Sure o2 A
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Aging Popuition 1= £ /LOLH Log fot2 gt F=l = =% e
RIS ZAAIE Al S
Changing landscape of 222 = X9 712N, IMF, NATO S) 27172 2oHE 0|
international governance o| EFAo| M5t AHEA A &
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Increasing polarization of societies =710 W2 stojx =& 2| JHHEA Allf
_ o \:\\_})HXI% =7 = 7| AH O] Q?#tﬂé ESE=PNY| );!EFO 7
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au—l ETlx:r 37+64—‘6
AR AR, 71ztel OIXIE ¢iAld S71oll etEH MSA, A0S,

Rise of cyber dependency

THE AMO|H O|EE St

Rising geographic mobility

T2 7S BN, mEAE 2 ol

Rising income and wealth disparity

=710IM =712, 2220IM XHE=,

ifta i = JiZFEX A7 21
Shifts in power MEIZO|M WL AR = AlEROZO) = PAFP‘?Q ;Of r |'56J—|
HHoIS shEes
- LASE EAIZ29| Q1 BB w2 CAAE Alm AB|IK =20t
Urbanization =k Al O] 2 TS0 i 712 A ffl B
[«)

EANTE S7F

%=X : Global Risks Report 2016, WEF
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- https:/ /en.wikipedia.org/wiki/Cyclone_Nargis, Global_warmlng, Typhoon_Haiyan

- http:/ /www.forbes.com
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1) Global Insight 2014.3Q
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o} E4t ghze PPP ARQLE 20141 & 4840]
2, 201592 3271744] 4399 & 7=
st (450 JaAoltt, A2 g 3
oA 7P =2 PPP A/ EA &5 A8
Holz Ql=d|, A=+2] Thames Tideway E]
d A (649] Eef)o] tit = PPP AFQIS] T
2 Q1 oflo|et. o] A A|A Qlzet AFe] A%
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O5t A El A7) OkS Ao 2 AubEt)
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HL *}"*Oﬂ EH°P OIEH% a9 714§

II. 2714 PPP g & BM
1. Y22A] Q] oIEEH

gragtg Al o] AAFRE 2014 7=
1,8669 7ol 1919 GDPE 1,179€8 2
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T2 1, X|9H pPP EXFEE 50((2014~2015)
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31 gelol waetelA YA G
WA gl RO BAEL,

W2t Al 9] RIZEEZL] tiet Ao s
PSIG(Private Sector Infrastructure Guideline)
7F e, 20109 Policy and Strategy for
PPPE AfEA & o] /= et 2 A
+ PPPE Fofl QIXta ojrzlo=zi H7
o] A R=Z ZAIE sidstaL o] Fofl =
gt Al o] Qlzet Zidte /et Inhe A
o|tt. PPP7} -85 = ok ofgf ®13f Zo|

ot e

, A ISIC 05-09
MR, LPGAIA ISIC 19
TAEAAAL ISIC 35

28t E{n|g, Al ISIC 42, 51

2 3g, YA ISIC 36-39

A2 ZENE2 ISIC 42,49
Sfolet ISIC 52

EAMAIAE HEYI(CT) ISIC 6063
HE A HRIAA ISIC 49
AIATER| et ISIC 81

B, 1K, QIR ISIC 85-88
e—AH|A ISIC 85

Xt2Z: Board of Investment Bangladesh
Z) 1SIC: International Standard Industrial Classification
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= =2 LI Z|E &207|2 521 AQ7IZt
EN= 51 BDT 0[5} Al Line Minister 14~28%
=9 5A~25%1 BDT At Finance Minister PPLVIVES
= 259 BDT O]& AMA CCEA 2654

At2Z : Policy and Strategy for PPP in Bangladesh
1) CCEA: Cabinet Committee on Economic Affairs
Z2) 191 BOT = 1278t 2
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2012, 05 Z2| Decree No.1082| AE % E7} X|A|

2012, 11 Z2| Decision No.219| PPP 22! A{0ff thSh 7 XIA|
2013, 07 7|2IEXHE Decree No.1081t Decision No.212| gt 719
2013. 09 Z2| Decree No,10811} Decision No.2129| £ 710|=2101 &0
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2014. 1Q Decree on PPP H|&

2015, 02 Z2| Decree No,152| PPP EXt 14| 710|=2101 &1
2015, 03 &2 Decree No.302| £=XfAH MES 2ot 42 w4l &2

At2Z: Hogan Lovells International LLP
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London Transport o5 Qa1 057 a73 990 1,007 5,793
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Architect / Architect / Architect / Architect / Architect /
Who is liable”? Engineerand Engineerand Engineerand Engineerand Engineerand
Contractor Contractor Contractor Contractor Contractor
| i i ial
Total or partial Total or partial Total or parna ‘ Tolal or partial
collapse or fault collapse and destruction or Total or partial
! collapse and
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the sturdiness stability or safety threatens the which imperils the
L strength and safety
and safety of a of a buiding strength and safety  strength or safety .
L ) ) o o of a buiding or
building or fixed or other fixed of a building or of a building ) . )
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construction installation fixed construction
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from  collapse or

from  collapse or

from  collapse or

from collapse or

Period discovery of defect  discovery of defect  discovery of defect  discovery of defect  discovery of defect
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Contractor is defects are found

strictly liable for all Appears to be to have resulted

defects, including limited to buildings  from causes which

Comments .

joint and several only, not other could not have

liability for — design installations been foreseen

defects at the time of
construction
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1) Peak Construction(Liverpool) Lid v McKinney Foundations Ltd(1970) 1 BLR 111

2) Fidic Contracts: Law and Practice by Elis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers,2009, P320

3) Bremer Handelsgeselschaft mbH v. Vanden Avenne Izegem PVBA [1978] 2 Lioyd” s Rep 109 at 128

4) The rise and rise of time—bar clauses: The real issue for construction arbitrators by Hamish Lal, [2007] 24(1) ICLR, p124
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5) Should justice prevail over freedom to contract? An analysis of time—bar clauses and the prevention principle by Taner Dedezade,
King' s College MSC dissertation, 2007, P5—Cases referred : Rede v Farr(1817) and Holme v Guppy(1838)

6) Fidic Contracts: Law and Practice by Elis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers, 2009, P321
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11) Fidic Confracts: Law and Practice by Elis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers, 2009, P322

12) The rise and rise of time—bar clauses: The real issue for construction arbitrators by Hamish Lal, [2007] 24(1) ICLR, p131

13) Sub—Clause 20.1 — the FIDIC Time Bar under Common and Civil Law by Jeremy Glover, 2015
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KJ Park / Senior Trainee Solicitor
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Tel : 4+44 (0) 20 8614 6200

22) FIDIC s clause 20.1—a civil law view by Mauro Rubino—Sammartano, CLI, Volume 4 No 1 March 2009

23) In Sub—Clause 20.1(a) of FIDIC Gold Book, the contractor can submit to the DAB any circumstances which he considers justify a

late submission of claim, following which if the DAB considers that i

t is fair and reasonable that the late submission be accepted,

the DAB shall have the authority to overrule the relevant 28—day limit.
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Windfall of imposing LDs

is it possible?
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A dispute has arisen out of the construction
of a hotel. The works fell behind schedule
and were delayed by 77 days, but the delay
was caused only by events for which the
employer was solely responsible. The FIDIC
contract in question stipulated that the
contractor shall lose his entitlement if he fails
to give a notice of claim within a limited time.
The contractor failed to give that notice.

Can the employer get a windfall by imposing
LDs on the delay which he caused?

1. Introduction

The answer is that it is very possible but is
normally dependent on the circumstances
of a particular case. How can the employer
benefit from his own wrong? This is perfectly
understandable question but if you read this
article to the end, there is a chance that you
may, at least, give a nod of understanding as
to why this windfall might be justified.

First, we need to look into the relevant notice
clause. The second paragraph of Sub-Clause
20.1 [Contractor’s Claims] of FIDIC states:

“If the Contractor fails to give notice of a daim
within such period of 28 days, the Time for
Completion shall not be extended, the
Contractor shall not be entitled to additional
payment, and the Employer shall be
discharged from all liability in connection
with the claim.”

This clause makes it clear that the Contractor
must submit its notice of claim within
the time frame otherwise he loses his
entitlements.

However, it is also important to understand
that the legal consequences of this clause
for the failure to send a notice within the 28-
day term differ according to the legal system
concerned. There is a difference between
civil law systems and common law systems,
even among common lawv jurisdictions.

2. Common Law System

In Peak Construction v McKinney Foundations,”
it was held that a delay caused by an
employer could set time ‘at large’ and
therefore no LDs could be recovered if either

1) Peak Construction(Liverpool) Ltd v McKinney Foundations Ltd(1970) 1 BLR 111



there was no provision within the contract
to award the contractor an extension of
time, or such a provision had not operated
in the circumstances so as to remove the
delay effect of the prevention. If there was
a time-bar clause and the contractor failed
to comply with the clause in this case, what
would be the decision?

Courts and arbitrators in common law
countries have long wrestled with the
prevention principle and the time-bar clause
(condition precedent).

1) Condition Precedent v
Prevention Principle

(1) Condition Precedent
The second paragraph of Sub-Clause 20.1,
often described as a time-bar provision,
is a well drafted ‘Condition Precedent
* cdlause. So failure to give notice in the time
period will result in the contractor losing its
entitlement in relation to the claim.? For a
notice requirement clause to be a condition
precedent, the clause must state the precise
time period for service and make it plain by
express language that unless the notice is
served within that time, the party required
to give notice will lose its rights under that
clause? It appears that the Sub-Clause 20.1
would satisfy these requirements and be

K-BUILDM'Z Rlojloei=k=3

construed as a condition precedent.”

(2) Prevention Principle
The principle is that a party shall never take
advantage of his own wrong. It appears to
derive from a case in 1817 and appears to
have been first applied to a construction case
in 1838 in circumstances where a contractor
contracted to complete works in a fixed
period of time and the employer delayed
the completion of works so as to prevent
the contractor from completing on time and
there was no extension of time machinery
to enable the contractor to be relieved from
LDs.” If the principle applies, it will serve to
set aside the time for completion colloquially
referred to as setting ‘time at large’. In
such circumstances, the employer will be
prevented from relying upon the completion
date and will not be able to claim liquidated
damages from the contractor.

2) Cases

In common law jurisdictions, the
courts have traditionally construed the
condition precedent clause strictly but as
a generalisation, it could be said that the
English courts are more wiilling to give effect
to notice provisions as condition precedents
under some requirements.® There are
two important cases from common law

2) Fidic Contracts: Law and Practice by Ellis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers,2009, P320

3) Bremer Handelsgesellschaft mbH v, Vanden Avenne lzegem PVBA [1978] 2 Lioyd' s Rep 109 at 128

4) The rise and rise of ime—bar clauses: The real issue for construction arbitrators by Hamish Lal, [2007] 24(1) ICLR, p124

5) Should justice prevail over freedom to contract? An analysis of time—bar clauses and the prevention principle by Taner Dedezade,
King' s College MSC dissertation, 2007, P5 — Cases referred : Rede v Farr(1817) and Holme v Guppy(1838)
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jurisdictions, that consider whether the
prevention principle should apply to set
time at large when a contractor, with an
otherwise valid entitlement to an extension
of time, has failed to comply with the notice
condition precedent. One case supports the
prevention principle and concludes that time
should be set at large and the other considers
that the prevention principle should not
apply and the time for completion should
remain intact.

(1) Gaymark Investment v Walter
Construction”

This Australian case was concerned with
whether an employer could recover LDs for
delay from a contractor who had failed to
give a timely notice when that delay had
been caused by the employer. The appeal
court agreed with the arbitrator and held
that LDs could not be recovered despite the
contractor having failed to comply with the
notice provision.

This decision has been the centre of debate.
However it is suggested that if a contract is
governed by Australian law, the argument
could result in the employer being prevented

from recovering LDs in circumstances where
the employer delays the contractor and the
contractor fails to comply with the notice
requirements of Sub-Clause 20.1 of FIDIC.?

(2) City Inn v Shepherd
Construction”

The employer argued that the contractor
was not entitled to EOT because he had
failed to comply with the notice requirements
(time-bar clause) and sought LDs. The Court
of Scotland held that the consequence
of failure to comply with the condition
precedent provision by the contractor was
loss of entitlement to an extension of time.

In the English High Court case of Multiplex
Constructions v Honeywell Control
Systems'?, the judge doubted whether
the Gaymark case represented the law of
England and preferred the reasoning in the
City Inn case. Thus it can be concluded from
the City Inn and Multiplex cases that in some,
but not all, common law jurisdictions, the
courts may give strict effect to the condition
precedent found in the Sub-Clause 20.1 in
respect of a claim for an extension of time
by the contractor who has not given timely
notice"”

6) Fidic Contracts: Law and Practice by Elis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers 2009, P321 “if the provision state
the precise time within which the notice is to be served and makes clear that a failure to serve the notice within that time will result

in the claimant losing his rights under that provision.”

7) Gaymark Investments Property Ltd v Walter Construction Group [1999] NTSC 143

8) The prevention principle and conditions precedent: Recent Australian Development by Gordon Smith, [2002] 19(3) ICLR 397 p403

9) City Inn Ltd v Shepherd Construction Ltd [2003] SLT 885

10) Mutiplex Constructions(UK) Ltd v Honeywell Control Systems Ltd [2007] EWHC447 TCC[2007] BLR 195

11) Fidic Contracts: Law and Practice by Elis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers, 2009, P322



3) Summary

There is judicial authority supporting
the prevention principle and rejecting it.
However, contractors should be alert to
the advice for arbitrators given by one
commentator'? namely that time bar clauses
appear to have displaced the prevention
principle and construction arbitrators should
enforce freely negotiated bargains between
commercial entities such as time bar clauses.

3. Civil Law System

Unlike common law, where non-adherence
to a time bar provision may render a
contractor’s claim invalid, civil law may take a
more lenient approach.”” Sub-Clause 20.1 is
interpreted in Civil Law Systems in light of the
concept of ‘good faith’ and ‘abuse of right’
and will depend on the parties’ conduct and
on the number of days of delay in sending
the notice”

1) Islamic Law

The time-bar clause might be invalid if it
modifies the limitation period provided
for in the laws of those countries. Thus
one commentator suggests that the time-

K-BUILDM'Z Rlojloei=k=3

bar clause in Sub-Clause 20.1 may be
unenforceable under Saudi Arabian law.””
How? First it is necessary to understand the *
Shariah’ in Islamic lawv.

(1) The Shariah

This is literally translated as “the path to be
followed” and is the common law of Saudi
Avrabia and other Islamic countries. The shari
‘ah is said to come from God and is thus not
subject to invalidation or revision. The ‘riba
’ and ‘gharar’ are the important doctrines of
the ‘Shari'ah” and will form part of a court’s
consideration of these matters.

Riba literally means usury and is the concept
of unjust enrichment, so it is defined as a
monetary advantage without a counter
value, which is forbidden.

Ghahrar is an uncertainty concept where
contracting parties should have perfect
knowledge of the counter-values, so any
risk which results in a profit for a party and a
loss for the other party is not acceptable(for
example, gambling).

(2) Qatar
The Qatar Civil Code provides as follows:
Article 172(1): “the contract must be
performed in a manner consistent with the

13) Sub—Clause 20.1 — the FIDIC Time Bar under Common and Civil Law by Jeremy Glover, 2015

14) The Notice of Claim Under Sub—Clause 20.1 in a Fidic Contract Governed by the Romanian Law by Alina Bilan and Bazil Oglinda,

[2016] ICLR 1-91, Volume 33, Part 1, P35

15) FIDIC An Analysis of International Construction Contracts Edited by Robert Knutson, 2005, P275

16) FIDIC An Analysis of International Construction Contracts Edited by Robert Knutson, 2005, P261—-263 and The FIDIC Forms of

Contract, Third Edition, by Nael Bunni, 2005, P42—46
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requirements of good faith.”

Article 199: “Any person who commits an
act that causes damage to another party
shall be liable to indemnify such damage.”

Article 154: “The contract can include any
condition if it is not forbidden legally or
against the public policy or order”

Article 418(1): “Prescription (limitation)
may not be waived before the right to it is
established. The period for prescription shall
be established by law only”

The time-bar of Sub-Clause 20.1 is a
contractual limitation period in addition to
the statutory limitation prescribed in Qatar."”
It is therefore arguable that any attempt by
the Contract to restrict recovery of damages
through the imposition of the time bar
clause would run the risk of breach of Article
418 (1) of the Civil Code. However, it could
also be rebutted that by agreeing to include
the notice period in a contract, the parties
walive their rights. It is also suggested that in
circumstances where an Employer attempts
to strictly apply the time bar provisions to
the detriment of the Contractor caused by
the employer, this could be a bad faith by
the Employer in light of Article 172 (1) of
the Civil Code. Thus when coupled with

the obligations of good faith and unjust
enrichment found in the Civil Code, a court
will likely tread cautiously when asked to
deny a claim following an alleged failure to
adhere to a contractual notice regime_®

(3) UAE
The UAE Civil Code provides as follows:
Article 126: “The following may be the
subject matter of a contract: ---(d) any [other]
thing which is not prohibited by a provision
of law and is not contrary to public policy or
morals.”

Article 487(1): "It is not permissible to agree
that a claim may not be brought after a
period differing from the period laid down
by the law.”

Article 246(1): “The contract must be
performed in accordance with its contents,
and in a manner consistent with the
requirements of good faith”

Article 106(2)(c): “The exercise of a right
shall be unlawful:()if the interests desired
are disproportionate to the harm that will be
suffered by others”

Even though everything depends on the
circumstances of the case, it is suggested that
a time bar provision may not be relied upon

17) Under Qatari law, parties to a construction contract have at least 10 years to bring a claim under a contract and the law states that
any contract term to the contrary is prohibited (Article 87 of Trade Law and Article 418 of Civil Code.

18) How much time have you got? Enforcing contractual notice provisions by Matthew Heywood and Charlotte Leggett, 2014,

Constructionblg.practicallaw.com

19) Sub—Clause 20.1—the FIDIC Time Bar under Common and Civil Law by Jeremy Glover, 2015,

20) FIDIC An Analysis of International Construction Contracts Edited by Robert Knutson, 2005, P84



by an employer in circumstances where he is
in breach and was fully aware that his breach
would cause delay to the project. It may
therefore be unlawful for the contractor’s
otherwise meritorious claim to be disallowed
on the basis of a purely technical breach.

2) Civil Law (European)

Under French law, the court generally gives
effect to contractual clauses including time-
bar clauses, provided that they appear to
be reasonable under the circumstances.
The German courts might interpret the
contractor’s duty to give notice to the
engineer not as a strict condition, but rather
in accordance with general German legal
principles as an obligation of the contractor.
In such case, the consequence would be that
the contractor does not lose the right but he
carries the burden of proof that his claims are
valid.?”

The time-bar of Sub-Clause 20.1 may
not be an absolute rule in European civil
law systems and there may be situations
which avoid the consequences. Thus, it
is submitted that in case of the employer
’s acknowledgement (i.e. if the employer,
before the time-bar, had knowledge of the
event causing the delay and the result of the
delay by which the contractor would suffer

K-BUILDM'Z Rlojloei=k=3

prejudices and the right in question,) this
acknowledgement may render the giving
of a notice unnecessary. If there is excessive
difficulty for the contractor to exercise his
right within the limited period, the time-bar
clause may not be enforceable *?

3) Summary

As we have seen above, it has been
suggested that some legal systems in the
Middle East may not enforce the time-
bar clause in certain circumstances where
it appears that the strict interpretation
and imposition of the bar would seriously
prejudice the contractor, who can rely on the
common law of ‘Shariah’ and ‘Good faith’.
Under European Civil law systems, the time-
bar clause may not be absolute, depending
on circumstances.

4. Conclusion

FIDIC modified Sub-Clause 20.1 in its Gold
Book (Conditions of Contract for Design,
Build and Operate Projects, 2008)*® having
recognised the potentially serious and rather
absurd consequences for a contractor. In this
clause, the DAB has a limited discretion to
determine whether to strictly enforce a time-
bar clause.

21) FIDIC' s clause 20.1—a civil law view by Mauro Rubino—Sammartano, CLI, Volume 4 No 1 March 2009

22) FIDIC s clause 20.1—a civil law view by Mauro Rubino—Sammartano, CLI, Volume 4 No 1 March 2009

23) In Sub—Clause 20.1(a) of FIDIC Gold Book, the contractor can submit to the DAB any circumstances which he considers justify a
late submission of claim, following which if the DAB considers that it is fair and reasonable that the late submission be accepted,
the DAB shall have the authority to overrule the relevant 28—day limit,
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Hopefully the article has effectively shown
that the approach that courts and arbitrators
might have to time-bar clauses will differ
depending on where you are in the world
and what the governing law is. The answer
to the question posed in the introduction
therefore might be that the employer is able
to impose a windfall of LDs even if he has
caused a delay. My advice to contractors,

however, is that there are respectable
arguments wherever you are in the world
to argue that a failure to comply with
the condition precedent is not fatal to a
contractor’s claim. Thus, when the employer
or the engineer attempts to strictly apply the
time bar provision which you have failed to
comply with, do not assume that you have
no entitlement at all. %
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