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3) MT Hgjgaard A/S v E.On Climate And Renewables UK Robin Rigg East Lid & Anor [2015] EWCA Civ 407 (30 April 2015)

4) Under English law, the decisions of the Canadian appellate courts are not binding, but they are authority which may be relied on
by a judge. The passage quoted from the eighth edition of Hudson may also be cited as an authority.

5) Design Liabiity in the Construction Industry by D.L.Cornes P58
6) Hudson's Building and Engineering Contract, 8th edition(1959), at page 147: appears in the current edition, the 12th, at paragraph
3-103
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10) P99, Fidic Contracts: Law and Practice by Ellis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers, 2009

1) Sub—Clause 1.9 of Yelow Book “If the Contractor suffers delay and/or incurs Cost as a result of an error in the Employer’ s
Requirements, and an experienced contractor exercising due care would not have discovered the error when scrutinising the
Employer’ s Requirements under 5.1, the Contractor shall give notice to the Engineer and shall be entited subject to Sub—Clause

20.110: (a) an extension of time of any such delay-+(b) payment of any such Cost plus reasonable profit

12) Sub—Clause 5.1 of Yellow Book “Upon receiving notice under Sub—Clause 8.1 [Commencement of Works], the Contractor shall
scrutinise the Employer’ s Requirements: - Within the period stated in the Appendix to Tender, calculated from the Commencement
date, the Contractor shall give notice 1o the Engineer of any error, fault or other defect found in the Employer’ s Reguirements:--If
and to the extent that an experienced contractor exercising due care would have discovered the error, fault or other defect when
examining the Site and the Employer’ s Requirements before submiting the Tender, the Time for Completion shall not be extended

and the Contract Price shall not be adjusted.”

13) Sub—Clause 5.1 of Siver Book “The Contractor shall be responsible for the design of the Works and for the accuracy of
such Employer’ s Requirements, except as stated below:--. However, the Employer shall be responsible for the correctness
of the following portions of the Employer’ s Requirements and of the following data and information provided by the Employer:

(a

)
b)

portions, data and information which are stated in the Contract as being immutable or the responsibility of the Employer,
(b) definiions of intended purposes of the Works or any parts thereof,

(c) criteria for the testing and performance of the completed Works, and
(

)
d) portions, data and information which cannot be verified by the Contractor, except as otherwise stated in the Contract,”
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Fitness for purpose:
A wind from the sea—a story

that is not yet over

After the foundation works of a picturesque
offshore wind farm (for 60 wind turbine
generators) under a design and build
contract,” the installed transition pieces
started to slip down the monopiles.
The investigation was carried out and it
was discovered that the grout between
monopiles and transition pieces were weak.
The cost of the remedial works was USD 37
Mil.

The contractor denied liability, arguing that
it had observed standards required by the
employer and contract.

Is it possible for the contractor to escape
from this huge burden?

1. Introduction

Each turbine foundation consists of a
monopile and a transition piece. The tower
which supports the generator fits onto the
transition piece. The transition piece is held
in place by a grouted connection which

1) This is not a FIDIC contract but a bespoke contract

is pumped into the space between the
monopile and the transition piece.

In 2000, a lavatory of the University of
Aalborg carried out tests on grouted
connections and concluded that the grout
had sufficient fatigue capacity for the
foundation of the offshore wind farm.
Following the Aalborg tests, the first offshore
wind farm using grouted connections was
built in 2002.

On the basis of the tests, in 2004 an
organisation called DNV produced an
international standard -J101- for the design
of offshore wind turbines and grouted
connections. Unfortunately, the value
attributed to a variable used in one of
the equations in the standard (J101) was
underestimated by a factor. In 2009 it was
discovered that movement was taking
place in grouted connections that had been
designed using J101. It was then that the
error in the equation in J101 came to light
and DNV informed the fundamental error
and problems with J101 to all the relevant

67



68

parties and set to its revising procedure.

The contractor and the designer in our case
as above(“the Robin Rigg”), like everyone else
at the time, was unaware of this error when
it carried out the design between 2006 and
2007 and the fabrication and installation
between 2007 and 2009. After the works
in accordance with the standard (J101), the
foundations of the turbines have also shown
signs of movement, and they all required
remedial works.

2. Robin Rigg Case

Which party is to take the responsibility of
the error in J101 and bear the huge remedial
costs? The answers are heavily dependent
on the Contract. Let’s look at the relevant
clauses which are in the centre of the
arguments.

- The Conditions of Contract

Clause 8.1

“(x) so that each item of Plant and the
Works as a whole shall be fit for its puroose
as determined in accordance with the
Spedification using Good Industry Practice.”

List of Definitions

'Fit for Purpose' means fitness for purpose
in accordance with, and as may properly be
inferred from, the Employer's Requirements.”

- The Employer’s Requirements

3.2.2.2 Detailed Design Stage

“The design of the founadations shall ensure
a lifetime of 20 years in every aspect without
planned reolacement. ---”

3b.5.1 Scope
“The design of the structures addressed by
this Design Basis shall ensure a lifetime of
20 years in every aspect without planned
replacement:--”

The main argument was based around
interpretations of the clause 8.1 of the
Conditions when read with clauses 3.2.2.2
and 3b.5.1 of the Employer’s Requirements.
The point of disagreement between the
parties was whether the terms of the
contract imposed a strict obligation to
achieve a service life of 20 years or merely an
obligation to design the foundations on the
basis of a 20-year design life in accordance
with the standard (J101). The employer
alleged that the contractor was in breach of
"overriding fitness for purpose obligations"
and the contractor responded by saying
that “any fitness for purpose obligation was
qualified by its duty to comply with the J101”.

1) Decision of the Court of First

Instance?

The contractor’s submission was that its
essential obligation was to exercise Good

2) MT Hgjgaard A/s v E.ON Climate And Renewables & Ors [2014] EWHC 1088 (TCC) (15 Apri 2014)



Industry Practice to produce a design
compliant with J101: it did not take the risk
that J101 might contain a fundamental error.
Thus, he submitted that it was the "fitness
for purpose" that was to be determined
using Good Industry Practice.

The employer submitted that the Employer’s
Requirements made it clear that the
contractor was to assume "full responsibility
for design" and that the "purpose" of the
works referred to in clause 8.1(x) was
to be determined from the Employer's
Requirements containing the Technical
Reqguirements. He therefore submitted that
the reference to Good Industry Practice in
clause 8.1(x) relates to the determination
of the purpose and does not qualify the
obligation as to fitness for purpose.

The judge concluded as below:

‘I have reached the conclusion that the
wordss of dlause 3.2.2.2 are clear and that
they are not inconsistent with the other
terms of the contract or with the intentions
of the parties as reflected by the Agreement
as a whole. The contractor warranted that
the foundations would have a service life
of 20 years and the employer is entitled to
rely on that warranty notwithstanading that
the contractor was required to design the
grouted connections in accoradance with
J101. Since those connections failed within
2-3 years, the contractor was in breach of
that obligation.”

K-BUILDM'Z Rlol(olsi=k3

The contractor appealed against the
decision.

2) Decision of the Court of Appeal”

The Court interpreted the Conditions as
below:

“In essence, a court seeking to construe
the contract between the parties must
postulate a reasonable person (X) having
all the knowledge available to those two
parties. The court must consider what X
would have understood dause 8.1 of the
Conaditions and the Employers Requirements
paragraph 3.2.2.2 to mean. Clause 8.1 (x)
requires that the works as a whole shall be
"fit for purpose” Those words are qualified,
however, by the phrase ‘as determined in
accordance with the Specification using
Good Industry Practice”

Then concluded:

A reasonable person in the position of
the parties would know that the normal
standard required in the construction
of offshore wind farms was compliance
with J107 and that such compliance was
expected, but not absolutely guaranteed, to
produce a life of 20 years.,”

In my view, the contract properly construed
aid not contain a warranty for 20 years’
service life. Therefore the contractor succeed’s
on its appeal”

3) MT Hgjgaard A/S v E.On Climate And Renewables UK Robin Rigg East Ltd & Anor [2015] EWCA Civ 407 (30 April 2015)
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3. Fitness for purpose -
The legal principles”

A contractor’s duty where he is employed to
build a house, for example, is not limited to
using reasonable skill and care; he is obliged
to ensure that the finished work is reasonably
fit for the purpose of human habitation.”

Fitness for purpose is a greater obligation
than the use of reasonable skill and care
in the design. Generally, design and build
contracts require the contractor (i) to comply
with particular specifications and standards
and (ii) to achieve a particular result.
Such a contract, if worded with sufficient
clarity, may impose a double obligation
upon the contractor. Complying with the
relevant specifications and standards, the
contractor must also take such further steps
as are necessary to ensure that he achieves
the specified result. In other words the
contractor must ensure that the finished
structure conforms with that of which he
has warranted (fitness for purpose).

1) A statement of English law in
Hudson's Building and
Engineering Contract”

"Sometimes, again, a contractor will
expressly undertake to carry out work which
will perform a certain duty or function in
conformity with plans and specifications,
and it turns out that the work constructed in
accordance with the plans and specifications
will not perform that duty or function. It
would appear that generally the express
obligation to construct a work capable of
carrying out the duty in question overrides
the obligation to comply with the plans
and specifications, and the contractor
will be liable for the failure of the work
notwithstanding that it is carried out in
accordance with the plans and specification.
Nor will he be entitled to extra payment for
amending the work so that it will perform
the stipulated duty."

The Supreme Court of Canada applied this
passage in a below case.

2) A decision of the Supreme
Court of Canada”

In this case the contractor agreed to carry
out roof works in accordance with the
employer's specification and it also furnished
a guarantee that the roof would be weather-
tight for five years. The roof, however, failed
during the five year period because one of

4) Under English law, the decisions of the Canadian appellate courts are not binding, but they are authority which may be relied on
by a judge. The passage quoted from the eighth edition of Hudson may also be cited as an authority.

5) Design Liability in the Construction Industry by D.L.Cornes P58

6) Hudson's Buiding and Engineering Contract, 8th edition(1959), at page 147: appears in the current edition, the 12th, at paragraph

3-103

7) The Steel Company of Canada Limited v Willand Management Limited [1966] SCR 746



the materials specified was unsuitable. The
Supreme Court held that when a contractor
expressly undertakes to carry out work which
will perform a certain function in conformity
with plans and specifications and it turns
out that the work so constructed will not
perform the function, the express obligation
to construct work capable of carrying out
the duty in question overrides the obligation
to comply with plans and specifications.
Accordingly, the contractor's claim failed
in spite of the fact that it had carried out
the work in accordance with plans and
specifications provided by the employer.

3) A decision of the Court of
Appeal for British Columbia®

In this case the defendants agreed to supply
water pipes to the plaintiff. The defendants
agreed to comply with the specifications
provided to them. They also warranted
that the goods would be fit for purpose
and free from any defects arising from
faulty design. Unfortunately, the specified
coating was unsuitable and the pipes failed.
The court held that the defendants were
liable even though they had complied with
the specifications. The court approved the
following statement of principle of the trial
judge:

"The general rule is that defects caused

K-BUILDM'Z Rlol(olsi=k3

by an owner's specification are not the
responsibility of the contractor, unless the
contractor expressly guarantees that the
construction would be fit for a specific
purpose, or a warranty can be implied by the
owner's actual reliance on the contractor's
skill and judgment.”

4, FIDIC Rules

The FIDIC forms adapt a narrow ‘Fitness for
Purpose’ test in that the intended purpose
for which the Works must be fit are those as
defined in the Contract.”

Sub-Clause 4.1 of Yellow and Silver Books
states:

“-- When completed, the Works shall be fit
for the purposes for which the Works are
intended as defined in the Contract”

This fitness for purpose obligation can mean
that, even where the contractor’s design
satisfies all the conditions of the Employer’s
Requirements(ER), the contractor will remain
liable if the works are not fit for the defined
purposes. The obligation of fit for the
purposes, however, must also be considered
in light of errors in the ER”

8) Greater Vancouver Water District v North American Pipe and Steel Ltd [2012] BCCA 337

9) P98, Fidic Contracts: Law and Practice by Ellis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers,2009

10) P99, Fidic Contracts: Law and Practice by Ellis Baker, Ben Mellors, Scott Chalmers and Anthony Lavers, 2009
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1) Yellow Book

The Contractor may escape from the
obligations of the fitness for purpose under
Sub-Clause 1.9" if the failure of the fitness
for purpose is related to any errors or defects
in the ER which would not have discovered
by an experienced contractor exercising due
care'?

2) Silver Book

The Contractor is responsible for accuracy of
the ER, except the items in Sub-Clause 5.1
Thus, it may be possible for the Contractor to
argue the incorrectness in ER under the Sub-
Clause as a defence against the Fitness for
purpose obligation.

5. Conclusion

In relation to the Robin Rigg case, leave

to appeal to the Supreme Court has
been granted so the story is not yet over.
Hopefully within a year, we may see the final
conclusion.

In the course of argument, the Court
inquired on what extra steps the contractor
was required to take beyond compliance
with J101 and the ER, in order to achieve
a guaranteed operational life of 20 years.
The employer said more than once that the
contractor had to "go the extra mile".

What is that "extra mile"? | guess this is
something that all the employers really want
without extra costs. In order to achieve the
fitness for purpose (a guaranteed operational
life of 20 years), what must the contractor
do? The Court said “If the contractor was
given such a guarantee or a warranty, he
would need to make allowance for that in his
tender. The need for such allowance should
have been clearly flagged up in the contract

11) Sub—Clause 1.9 of Yelow Book “If the Contractor suffers delay and/or incurs Cost as a result of an error in the Employer’ s
Requirements, and an experienced contractor exercising due care would not have discovered the error when scrutinising the
Employer’ s Requirements under 5.1, the Contractor shall give notice to the Engineer and shall be entitled subject to Sub—Clause
20.1 to: (a) an extension of time of any such delay---(b) payment of any such Cost plus reasonable profit---"

12) Sub—Clause 5.1 of Yellow Book “Upon receiving notice under Sub—Clause 8.1 [Commencement of Works], the Contractor shall
scrutinise the Employer’ s Requirements:--Within the period stated in the Appendix to Tender, calculated from the Commencement
date, the Contractor shall give notice to the Engineer of any error, fault or other defect found in the Employer’ s Requirements:-If
and to the extent that an experienced contractor exercising due care would have discovered the error, fault or other defect when
examining the Site and the Employer’ s Requirements before submitting the Tender, the Time for Completion shall not be extended

and the Contract Price shall not be adjusted.”

13) Sub—Clause 5.1 of Siver Book “The Contractor shall be responsible for the design of the Works and for the accuracy of such
Employer’ s Requirements, except as stated below:--. However, the Employer shall be responsiole for the correctness of the
following portions of the Employer’ s Requirements and of the following data and information provided by the Employer:

(a) portions, data and information which are stated in the Contract as being immutable or the responsibility of the Employer,
(b) definitions of intended purposes of the Works or any parts thereof,

(c) criteria for the testing and performance of the completed Works, and

(d) portions, data and information which cannot be verilied by the Contractor, except as otherwise stated in the Contract.”



documents.”

During the tender stage, the contractor
needs to be able to identify the intended
purpose through careful checking of the
tender documents and resolve, if any, the
discrepancies between the purpose and
Employer’s Requirements with the employer.
If the contractor has to go “extra mile”, he
must consider allowance for achieving the
purpose.

K-BUILDM'Z Rlol(olsi=k3

‘Fit for the purposes’ will not be achieved
without indication of a clear and
unambiguous purpose.'” If there is a
contractor bearing a huge burden now due
to the obligations of fitness for purpose, even
though he has observed all the requirements
in the contract, it is advised that on the
basis of the decision of the Appeal Court
for the Robin Rigg case and FIDIC rules, the
contractor review all the conditions and
requirements again. %

14) P213, FIDIC—A Guide for Practiioners by Axel-\Volkmar Jaeger and other
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