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1.2/9| 7Fs7 & = 8.91°] S8t % i
97d SR Hakeh] ojfche As’

Feurete] Ak S AT qtiE ESF AR ol FF & o A A
20161 164% 90009 FEollAl &3] & 71915 AT 5 e A=A 9] 5F
45 2018\ 1443 40009191 o]l HER &) QS drs 2 aiel Al7ldd

1, sfejzd 5= 20109 7169 2 <

= AHoR, 20184 3219€2 £ 5 s 222 dubHoR PHFAL A,
TEE AA & 20199 A7) 11999 4 =, A7 5 A, E2 S ARRIRE
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F(AE AR e 329% fAa) e 2 tha B
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==o)1.6
op2)7t 3.5
FR BEYE £F 0| w71 serews
115.3
100 EE
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80 59.8
8.5
% = 28.2
e -
o 36c a4 058 E
2017 2018 2019
T2 1) 22l AL BY U FR 35 45 30|
A2 CHSPHEHMAME ‘g M| o A4 1199 8- T ] 32% CHZE Zf47(2019.07.18. LA 7| Af)

1) EEIE, “HHY| sl d 3 S 28 Q01 24T, SR EMYHT e HESREY, HM1765(2019.7.15.), pp.8~9. HE
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2 AA A-AAA FRE 20184 1052200
gy Rl vl= AHAF A ] FF
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27199 33AF 5 AdAU FBAL
9 5402 54 otk oleis Aol 3
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EREREEE, -
ot e HEEL! BRI
HITEX *E'I%I']_OOO/O A} A 7HA 0, Al O HO c 1O -d=x
AYDEE  Lm Shroson ol $100,000004  DFAt 7120] 25% 04 2 FP EE BF #E A
At 100% $2,600 EE= AYFH|  D|F4E 7HH0| 25% 0|4 E2 H2 L= 35 EF A/
InEY=-Fs 0.19% O 4 SRR
O|Z4 7120] 25% 014 &2 FP £ 33 BE
A H K 100% $1,000,000 0|4} Li7] O =T S8 75/
=] =T
OjZ4t 7120] 25% 014 £ B2 EE 3 BE
Amtrak 50% O| 4 $1,000,000 0|4} il cleEEeT 58 F5/
7| 01ES
R 60% 0|4} — 0|24 712401 25% 014} £2 ZS £ B3 25 A

Xt& : Congressional Research Service(KOTRA X2 x{21&)

2) Hoekman, Kostecki, 7he Political Economy of the World Trading System(Second Ediition) (Oxford University Press, 2001),
p.369. 33 WTO MEXEEHAMO0|= procurement(RE) 2l Ho| 70| ¢lOM, LE|LIZH "=27IE HAIKIZ Sh= AH2f0)| 26t HE,(0]

S “F/IAIFE" 02t ), "2 A0l et &, SME ERol FO

S DRIERAIR) E5HBRRT| YO0 BSR4 Z8S BOIT UL,
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=2T T

8,790 Eei(75.5%), 35 UF

SDREHelHg], 0= HEAE TET 7T 201711, pp.10~11).
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Consultants by Asian Development Bank and
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ol = e AEEE)/
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¢, S4 AAdAEo] sie] 35 AN
Foll AEste dlole sfielrrd 2ol dd

o7 HESHhE Flo] 7pa & Aol a219l
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AN F4-F A Bt

H 3 p ODA XY SAL=F AN ST

(£l 8, %)

au 2013 2014 2015 2016 2017
T R T . - =
st 60 501,951 51 615,607 2 486,551 59 603,820 52 632,599
(100.0)  (100.0)  (100.0)  (100.0)  (100.0)  (100.0)  (100.0)  (100.0)  (100.0)  (100.0)
EDCF 29 465,024 32 572,273 45 442,951 34 543,835 38 615,543
TRIZAL  (483)  (926)  (62.7)  (93.0)  (62.5)  (91.0)  (57.6)  (90.1)  (73.1)  (97.3)
KOICA 31 36,927 19 43,334 27 43,600 25 59,985 14 17,056
THAZAL  (5L.7) (7.4) (37.3) (7.0) (37.5) (9.0) (42.4) (9.9) (26.9) 2.7)
F( )deuzy

AULMLAT Y AHO|EHA, 20189, p.14 HRIE)
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Hog, il AdERE AWHEA & o # 4%t 39 592 o] Hdd A5
OIS E FALAF X A & Algka A o 71&5 ARgaflof st At dhdoglar,
8-S =] gsf 2t TALE T 710 Tt 3l (unin 0 =2 74
E|ojof 5tH, Aok %(contracted capacity)

1. X AFio| ol&t=ik} Ol 2&tx}o| 7|29 A 2 Z 1,200MW=Z Z+ 4 & 600MW Atk
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(i) oI5 @ Fd2dYL 7= =2A47HA =da AAE =Y Zart ok
(net present value) 2] & 3tet”
AR ALl AGH = dele I AL 3 o 2
(discount rate)> tEA2F2] AA] o]
e AMgRIth Bt a6 (1) 94H]E lkcal/kWh Z7} Alof] EX 1
oF WAARARZL 5ol e & Wzke] 271 AmBlE ALtstal, daH]
s dls sk A1, i & + 27Vdea IR e AHE S
M-S HL O] HAFA S (compensation
account) 2 OJHEE 511 tjF2o] ¢g] (2) olF 79| FPedd 7= @A
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E R k=20 o) e ool o P R P A o B 95%2HH, 5% Tl ek A5l &ofHl
SHA| Hth. & 71 F7F A=mH| o] 2o sk FAe Aitete] I =27t e nge] wE
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s 2] wiZol 8Fmg ] Aot npxt S AR 5 A Hm, BF EPCAH o
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38) =37 X|(net present value)2| H2l= “the discounted value of an investment’s cash inflows minus the discounted value of
its cash outflows”0|C}. £X717t £Qlg LH7| QoA =37 IX|= ‘08 Z=1sH0F St Delmon, p. 481.
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41) J2Lt 0j2k= €2 () SAHIE Tkeal/kWh B7F Aol E= 1137t0] 7t =], 5], 5I9H| S Mg HI&S ALKERZHR| BrE)st
12, (i) TSR0l K52 XMlF S Tt Albtpith= f% 7._4 o= ZAHSHCE

42) 3=, 90,



KJ Park_&f 7|14
U2 BISA}

€ K-BUILDAS 2019. 10

& ROl 8& (www. yulchon.com) 22

22{|2(Variation or Claim)

1. Overlap

Al AL oA 71 =2t 294 A
(A&, Unforeseeable Ground Condition)”
5 e A9, 3APHT (Variation) AAHE
oAU ot ¥ Ed (Claim) EAHE S5i
A s 3719 2 HE BAdS T es

o] A1 Aol A g staL it

FIDIC 1999 = Red Book ¥ Yellow Book
©] 4,128} Unforeseeable Physical Conditions
o A= th33} Zo] Aokl it

o BIF AIZAP] o Fe =
BalsF Baj & o) 2 5
Al= 2] XH(the Engineer) o7 ] Zoyst wp
2] X[} ot

1) RISHHE =20l Cigt ASALR 2] Hels 2 (T7IRIRIX? -

[If the Contractor encounters adverse
physical conditions which he considers to
have been Unforeseeable, the Contractor
shall give notice to the Engineer as soon

as practicable.]

o oj2let EX|= 1 &% FHo] grejRtoy
5] dAHE 7 AEE IS HEAF
ore]. 28] o AJFAF J121E Sl E e
7T RAEA] Higt o7& HEFYIOF ¢
o AR 223 2E)H 20 43
b thLeF 5~ Q= oW Al
213191 S AFGIEL FAE A
of 3.1, Zrej el sl Fold 7 2= ]
Kj Falo} Tk WoF 2 AAI7F 3]

WFo] Fi= 79, 13E(BAHAZT 25)
7} g Hr

FEol Oflf (21718 M, AHR0IC{0] 2018) F=




[This notice shall describe the physical
conditions, so that they can be inspected
by the Engineer, and shall set out the
reasons why the Contractor considers
them to be Unforeseeable. The
Contractor shall continue executing the
Works, using such proper and reasonable
measures as are appropriate for the
physical conditions, and shall comply
with any instructions which the Engineer
may give. If an instruction constitutes
a Variation, Clause 13[Variations and

Adjustments] shall apply.]

o R| IR

= T e =28 249
wel F-7
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@ekzo] AFAY 9D 72, 84%
(215 A172] SiEhe] o)A 225 ]9
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(b)) ZEF = G G

[If and to the extent that the Contractor
encounters physical conditions which
are Unforeseeable, gives such a notice,
and suffers delay and/or incurs Cost

due to these conditions, the Contractor

2) The FIDIC Contracts Guide, Clause 13

shall be entitled subject to Sub—Clause
20.1[Contractor’s Claims] to:

(a)an extension of time for any such delay,
if completion is or will be delayed, under
Sub—Clause 8.4[Extension of Time for
Completion], and

(b)payment of any such Cost, which
shall be included in the Contract Price.
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2. Variation or Claim

A A A kol A= -FAPH 7 (Variation)
7 29 (Claim)2 tH& G oA ot |
#] Variation2 H-F AFitE= th2 48 4
S5 oF= | A1A] (Instruction)of] A|ZHE T
Claim2 Al-ZAP} o]® Abdolut B o
x| o] 2 Qg F7| A% oLt 7148l
ZtA o] gtk oA = Z-g-o 5 H (Notice)
£ k= Ao = A2
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© =2 Variation®] 1§ c},
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[If the Contractor considers himself to
be entitled to any extension of the Time
for Completion and/or any additional
payment, under any Clause of these
Conditions or otherwise in connection

with the Contract, the Contractor shall

@ K-BUILDXME 2019. 10

give notice to the Engineer, describing the
event or circumstance giving rise to the
claim. The notice shall be given as soon
as practicable, and not later than 28 days
after the Contractor became aware, or
should have become aware, of the event

or circumstance.]

3. Recent Case”

2 AtE YA ARI MaedaAte} Diaphragm
wall 5AF 5F A1 BauerAt Atolof| A ®ojxl
A FAR FAEA | dit A
AAoly|, oA Azt Variation?} Claime]|
oA oL QiTh

Fao T8 P2 A THY a4
off tisiA eHFelH. 5, AdE7HsS A5t
%7 (Unforeseen ground conditions)2] 27
© 2 it FAE HA EojoF FAL, AlFAR=
T5}e] Condition precedent?] 51 (Notice)
JojoF PY=d|, 11 FH O Variation® &2
| oFJ®¥ Unforeseen ground conditions]
Claime =2 g 2|7} 247} = et

K

l
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N

< © AAIS] BH, BauerAbs A SOl
Unforeseen ground conditions®]] 2]H3s}al 5=
7Fe -2 Rocke Z2sfjof it} BauerAt=
PAE= 71 H-E A 242 Ho5H]
sl Alofe] whg FH £l utet FHE 3
w0, 1 sHoll= 571 2ol T Variation

3) Maeda Corporation and Another v Bauer Hong Kong Ltd [2019] HKCFI 916;HCCT 4/2018




Adte AF35+9 3, Ground

£ A4l diside d=FsHA]

conditions°ﬂ

2ok,

FANA Bauerit= T 7HA 27,
Variation®} Ground conditions®]] =75t
g d-& AlEskadek. SR Instruction©]
5 gllen=z 1 shgAt= VariationC 2=
F71 H-8-& T 2pA o] glokal wastgn
A1 Ground conditions®]] &gt Claime]| §&
shoal wHASHGIT), ShA|RE Aot FH X
ol whet tha A7 A8l =, BauerA=
O A5t 2o g S-S AP =5
Sfjof St THoll= AFsk] et S
¢l BauerAZF AlER7 11 FHEIF A% FE

7h 9 % gicka washect.

ol N

“I consider that both as a matter of
sympathy and as a matter of construction,

the contractual basis of the claim stated in
the Clause 21.2 notice does not have to be
the contractual basis on which the party
in the end succeeds in an arbitration.

First, to expect a party to finalize its legal
case within the relatively short period and

be tied to that case through to the end of

an arbitration is unrealistic. Secondly,
what is important from the point of view
of the Contractor is to know the factual
basis for the claim so that it can assess it
and decide what to do.

Indeed, as can be seen on the facts here,
the JV’s view of the appropriate legal
basis for the claim was that it was a
Clause 38 unforeseen physical conditions
claim as well as a Variation claim, as
shown in the notices which were then
given to the MTRC. It therefore follows
that the fact that Bauer have made its
claims on the basis of the relevant claim
being a Variation or Sub—Contract
Variation does not preclude Bauer from
making the claim on a new legal basis
based on notices given by reference to a

difterent legal basis.”

ground conditions S Y] -F& S Notice=

S48 4 Sioka ohet ol ARk’

4) Para 14 of Maeda Corporation and Another v Bauer Hong Kong Ltd [2019] HKCFI 916;HCCT 4/2018

5) Clause 21.2. If the Sub-Contractor wishes to maintain its right to pursue a claim for additional payment or loss and expense
under Clause 21.1, the Sub—Contractor shall as a condition precedent to any entitlement, within twenty eight (28) Days
after giving of notice under Clause 21.1, submit in writing to the Contractor:

21.2.1. the contractual basis together with full and detailed particulars and the evaluation of the claim---"

6) Para 33 of Maeda Corporation and Another v Bauer Hong Kong Ltd [2019] HKCFI 916;HCCT 4/2018




‘T come to the conclusion that on proper
construction of Clause 21 of the Sub-
Contract, the Defendant had failed to
give proper notice under Clause 21.2, and
that the Arbitrator’s decision to allow the
Detendant’s claim of ‘like rights” was

wrong in law”

4. Closing remarks
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5]

T

=, Notice of Claim¥} Fully Detailed Claim
A9 Time bar A8} ¥=&Aste] Fully

A7) Aol Aamd BEe Ak 74F Detailed Claim 22 37} a statement of the
S Aol AmQl AlFARe] Al A= 4] contractual and/or other legal basis of the
JESIT o 5 gl WAY Zolth, bW Claim £R.9} Belste] Be AAHLS 710
A& o g SAAARNM= T 29| © Art$

Notice of Claim Fully detailed Claim
As soon as practicable and within Within 84 days after becoming aware
S|t 28 days after becoming aware (or (or should have become aware) of the
. should have become aware) of the event or circumstance, or as agreed by
event or circumstance. the Engineer.
e Written description of event or A statement of the contractual and/or
© circumstance. other legal basis of the Claim.
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